
 

CTL Decision 
 

VALUATION TRIBUNAL FOR ENGLAND 
 

 
 

 
Council tax liability appeal; backdated claim for severe mental impairment (SMI) 
disregard; Limitation Act 1980, s.9; previous Valuation Tribunal decisions before 
the President of the Valuation Tribunal for England, Professor Graham Zellick QC; 
Arca v Carlisle City Council; Singh v Leicester City Council; Holdsworth et al v City 
of Bradford MDC; Smith v Nottingham City Council; found that criteria for 
backdating SMI disregard met. Decision: Appeal allowed. 
  
 
APPEAL NUMBERS: 1625M236174/282C & 1625M236154/283C 
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Mr M Farooq 
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Guild Hall, Eastgate Street, Gloucester, GL1 1NS 
 
16 November 2018 
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The Appellant accompanied by Mr A 
 

 

 
 
Summary of Decisions 
 
1. Appeal allowed (1625M236174/283C).  A council tax disregard for severe mental 

impairment (SMI) is applicable to the appellant for the period from 28 April 1997 to 5 
February 2012.  
 

2. Appeal dismissed (1625M236154/283C). This was a duplicate appeal and was 
dismissed as being superfluous.  

 
Introduction 
 
3. The Respondent consented to a hearing in their absence.  
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4. The Appellant attended the hearing and was supported by Mr A. On behalf of the 
Appellant, a firm known as LGFA92 had submitted a statement of case in 
accordance with the Tribunal’s standard directions, which was placed before the 
panel.  
 

5. The appeal was made by the Appellant and centres on the issue of an application for 
backdated SMI disregard in respect of the late Mrs X for the period 28 April 1997 to 
5 February 2012. This application has been declined by the Billing Authority (BA) on 
the basis that the period is from more than six years ago and therefore s.9 of the 
Limitation Act 1980 prevents the disregard being applied by virtue of a decision of 
the former President of the Valuation Tribunal for England (VTE), Professor Graham 
Zellick, in Arca v Carlisle City Council [2013] RA 248.   

 
6. Section 3 of the BA’s statement of case (SoC) confirms that they accept the eligibility 

to a discount is not disputed, however the BA have declined the application on the 
basis that any claim is limited to six years by way of local policy. The BA has also 
stated that backdating was declined on the basis that a case they have been 
involved with in 2017, takes precedence over earlier decisions by the President of 
the VTE, upon which the Appellant’s case relies. However, the panel noted that a 
copy of this decision had not been included within the BA’s submission but was 
instead provided within the Appellant’s bundle.  

 
7. The second point that has been raised is that the late Mrs X and the Appellant would 

not have been aware that they could claim until the Appellant applied for the SMI 
disregard in March 2018. The BA submitted that it is a legal requirement that certain 
information is provided to council tax payers regarding expenditure of precepting 
authorities. To meet this requirement ever year Stroud District Council encloses a 
billing information leaflet with the annual bill. This leaflet also contains information 
regarding exemptions and discounts that may be applicable to a customer or 
property. It was the BA’s contention, therefore, as both the Appellant and the late 
Mrs X were resident in the property for the said period they would have received 
over 10 leaflets regarding the appropriate discount. The Respondent sought 
dismissal of the appeal. 

 
8. It was the Appellant’s contention that s.9 of the Limitation Act 1980 is not a limit on 

how far back a disregard can be applied; it instead applies only in respect of the 
length of time in which a person has to bring a claim from being made aware that a 
disregard may apply. Reference was made to another case heard by Professor 
Zellick in Holdsworth et al v Bradford City [2015]. In that decision Professor Zellick 
states at paragraph 16 “The Limitation Act sets a limit on when proceedings must be 
initiated. If they are not brought within the maximum period following “the date on 
which the cause of action accrued”, then the action cannot proceed and must fail. 
The Act does not set a limit on the number of years in the past in respect of which 
sums may be recovered. That is the fundamental error made by the BA in these 
appeals.”  

 
9. It was the Appellant’s view that Professor Zellick, therefore, confirmed that the six 

year limit relates to the period in which a claim may be brought, not how far back a 
claim can be made. Therefore, the Limitation Act 1980, s.9 should not be applied in 
the matter used by the BA. It was submitted that the Appellant’s application was 
made within the time limit set under s.9 and he was therefore entitled to receive the 
relevant reduction. The Appellant requested the panel to allow the appeal and 
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determine the SMI disregard be backdated to 28 April 1997 until Mrs X death on 5 
February 2012.  
 

10. Although the panel in reaching its decision had regard to all of the evidence given 
and submissions made by the parties, their respective cases are not fully restated in 
this brief decision document. 

 
Preliminary issue 

 
11. The LGFA92, for the Appellant, submitted that contrary to PS11 of the Consolidated 

Practice Statement for the Valuation Tribunal for England 2017, as amended, the BA 
had failed to serve their SoC on the Appellant no later than six weeks prior to the 
date of hearing, i.e. by 5 October 2018. The Appellant received a copy of the BA’s 
case on 11 October 2018. The postal stamp on the envelope shows that the BA 
case was only posted to the Appellant on 9 October 2018. It was argued that the 
Appellant was therefore limited in the length of time for his response to the BA in 
accordance with the provisions of Direction A1 of PS11. The Appellant requested the 
panel take account of the sanctions provided for under Direction B2 of PS11 in 
respect of the BA’s case.  
 

12. The BA made no response to the Appellant’s application for sanctions to be applied 
to the BA’s case in this appeal.  
 

13. The panel found that whilst there had been a breach of the directions by the BA, it 
was clearly insignificant as it had not caused any prejudice to the appellant. The 
panel noted that the Appellant had continued the process and served his case on 
the BA in accordance with paragraph A1 of PS11, and the BA has served a hearing 
bundle on the Tribunal in accordance with paragraph B3. It had not frustrated the 
exchange of cases or the administration of justice, and is not something that 
prejudices the case or in any way affects the fairness of proceedings. This cannot 
found any basis of any sanction on the Respondent in line with the Simpsons Malt 
Ltd & Others UT (LV) 2017. The panel concluded that it was in the interests of 
justice not to impose any sanction and to proceed to hear the appeal. 

 
Decision and Reasons 
 
14. Firstly, the clerk, after having read the parties’ SoCs prior to the hearing on 16 

November 2018, emailed the parties two days before the hearing to bring to their 
attention another decision of the former President of the VTE, Professor Zellick in 
Smith v. Nottingham City Council [2013], which the clerk felt was relevant to this 
case. A copy of this decision was attached to the email and the parties were asked 
to make any representations regarding this case by no later than 5pm on Thursday, 
15 November or to make representations to the panel at the hearing, should they 
wish to. A written response was received from LGFA92 on behalf of the Appellant. 
The BA made no comment.  
 

15. In the instant case the BA contends that there is a six year limit on the action by way 
of s.9 of the Limitation Act 1980. The panel would agree that the well-known case of 
Arca v Carlisle City Council [2013] RA 248 was originally the leading case in this 
respect; however, this case has been clarified and superseded. In the subsequent 
case of H Singh v Leicester City Council [2015], Professor Zellick raised a point of 
clarification with regards to his earlier interpretation of s.9.  
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16. This clarification was noted in the decision at paragraph 7 by way of an admission 

that he, as many others have, had misconstrued the meaning of s.9. The correct 
interpretation which should be used is that given in Holdsworth et al v Bradford City 
[2015] – see paragraph 8 above. In paragraph 17 Professor Zellick adds that “They 
have simply assumed that s.9, as interpreted and applied in Arca, sets a six-year 
maximum period for refunding overpayments. It does no such thing.” In view of this 
the panel accepted the Appellant’s contention that Professor Zellick, in Holdsworth 
confirmed that s.9 is a limit on bringing a claim for a discount, not a limit on how far 
back a discount can be awarded.  

 
17. The ‘cause of action’ given under s.9 as the ‘start date’ of the six-year period to bring 

an action is the date the claimant became aware that the discount may be due, as 
clarified by Professor Zellick in Holdsworth. It is not a limit on how far back a 
discount can be backdated. In regards to backdating of the SMI disregard the BA 
has stated that their investigations determined that the late Mrs X met the criteria to 
be regarded as SMI prior to her death on 5 February 2012. Section 3 of their SoC 
states that eligibility is not disputed, only the late application.  

 
18. The backdating of a reduction from the point of awareness was considered in H 

Singh v Leicester City Council [2015]. The panel noted paragraph 9 of this decision 
which confirmed, with an example that “In my view, that date for the purpose of 
these proceedings is December 2012. Provided the appellant has made his claim by 
December 2018, which of course he has, he is entitled not only to proceed but to 
claim return of the entire amount of overpaid council tax back to 1996 when he first 
became eligible.”  

 
19. In the present case, the Appellant made enquiries with the BA as soon as he 

became aware of a possible claim to an SMI disregard in March 2018, after watching 
a Martin Lewis television programme. An initial enquiry was made to the BA that 
same month. In Singh, Professor Zellick clarified that the ‘cause of action’ was the 
date the claimant became aware of the discount. The panel is satisfied that the 
Appellant applied for the SMI disregard in March 2018 as soon as he became aware 
he may be entitled to a reduction in council tax. His application was clearly made 
within the six-year limit from the ‘cause of action’, i.e. the date he became aware of 
his possible eligibility, and he made his application within the limit created by s.9 of 
the Limitation Act 1980. This would thus allow him to make an application up until 
March 2024.  

 
20. In Smith v. Nottingham City Council [2013] Professor Zellick considered the 

awareness of a discount by the claimant and the duty of the local authority to 
determine discounts. At paragraph 11 Professor Zellick stated “I do not agree that 
the sole legal test for determining the answer to the question is the reasonableness 
of the respondent’s conduct; nor is it correct to assert that the taxpayer must make 
an application.” Furthermore, in paragraphs 15 to 26 of Smith Professor Zellick 
looked at the legislation regarding the determination of discount entitlement and 
notably the phrase “Before making any calculation…”.  

 
21. It was the BA’s contention that as both the Appellant and the late Mrs X were 

resident in the property for the said period they would have received over 10 leaflets 
regarding the appropriate discount. However, in paragraph 24 of Smith, Professor 
Zellick states “I do not find that small print on the reverse of the bill, referring 
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generally to discounts with no specific headings, can constitute a reasonable step; 
and this is not, in my view, cured by information contained in an accompanying 
leaflet or booklet.” 

 
22. The panel accepted that at no point is it clear that the Appellant was aware prior to 

the calculation and issuing of a council tax demand notice that he may be entitled to 
any other discount than that already applied by the BA. The Appellant was awarded 
a 25% single occupier discount following the report of Mrs X death to the BA. It is 
satisfied that he was not aware that any other discount would apply either ongoing or 
retrospectively. The Appellant believed that the BA had made the correct 
calculations both at that point and in the past. The panel noted that the Appellant is 
not legislatively required to make the application for a discount himself. He was not 
personally aware of any potential entitlement to a discount until March 2018, when 
an inquiry was made to the BA after he was made aware of the SMI disregard by a 
television programme. The Appellant’ enquiry was made at the earliest point that he 
was personally made aware that a SMI disregard may be applicable.  

 
23. In conclusion, the panel found that following the clarification by Professor Zellick in 

paragraph 9 in Singh (para 18 above) the Appellant is therefore entitled to his SMI 
disregard being backdated to the initial date of eligibility on 28 April 1997, until the 
date of Mrs X death on 5 February 2012. The appeal is therefore allowed.  

 
Order 
 
24. The Respondent Billing Authority is hereby ordered, pursuant to the Valuation 

Tribunal for England (Council Tax and Rating Appeals) (Procedure) Regulations 
2009. SI 2009 No. 2269, reg. 38(1)(c) and (d) and (9), to reverse its decision 
regarding the Appellant’s SMI disregard and recalculate the amount of council tax 
payable back to 28 April 1997, when he first qualified for a reduction, until Mrs X 
death on 5 February 2012, and to do so within two weeks of the date of this Order.  

 
Date: 26 November 2018 
 
Appeal numbers: 1625M236174/282C & 1625M236154/283C 
 


